


COMESA COMPETITION 
CONTROL: THE JOURNEY 
SO FAR* 

Abstract
The COMESA 2018 report is encouraging; 

accounting for 46% of African FDI inflows, 

with 33% of all projects being greenfield, 38% 

of all cross-border M&A sales and raking in 

USD 19 billion investment income. COMESA’s 

value and contribution to regional trade is 

therefore established. Likewise, the business 

case for competition rules fifteen years on, 

seems to have been sustained. Competition 

regulations are important because they set 

minimum standards for free and effective 

competition whilst discouraging anti-

competitive conduct. Further, cross-border 

business regulation builds capacity and 

develops cost-effective strategies for 

monitoring elusive trade barriers like market 

monopoly. This is a brief review of COMESA 

transactions during the active years of the 

COMESA Competition Commission (2013-

2019). This paper aims to advise on technical 

aspects of the regulatory regime for 

investment advisors operating within the 

Common Market. *The full version of the 

article provides an analysis of selected case 

studies in antitrust, consumer protection and 

M & A  m a t t e r s  a n d  i s  a v a i l a b l e  a t 

http://www.jacksonettiandedu.com/COMESA-

competition-control-in-2019-some-practical-

considerations/. 

Background
What is “COMESA”? COMESA, popularly 

known as the “Common Market”, is an 

African Regional Economic Community 

(“REC”) formed in 1994 that facilitates trade 

relations between mostly Southern and 

East African countries. It accounts for a 

significant portion of intra-African trade 

and business co-operation in about twelve 

(12) sectors. All business is managed by 

various integrated institutions and 

agencies such as the COMESA Court of 

Justice (Khartoum, Sudan), the COMESA 

Competition Commission (Lilongwe, 

M a l a w i ) ,  t h e  C O M E S A  Tr a d e  a n d 

Development Bank (formerly and popularly 

known as the PTA Bank - Ebene, Mauritius), 

the COMESA Clearing House (Harare, 

Zimbabwe) and the African Leather and 
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Leather Products Institute (Addis Ababa, 

Ethiopia).

The COMESA Competition Commission 

was established and made fully binding on 

Member States in 2004, but only fully 

operationalised in 2013. This means that 

cross-border businesses operating within 

this sub-region must conform to the rules 

of fair play as enshrined in the founding 

Treaty. Business transactions such as 

mergers and acquisitions, joint ventures as 

well as advertising are under scrutiny in a 

bid to regulate anti-competitive practice in 

the market. COMESA and the EU are the 

only regional bodies that enforce cross-

border competition law.

The COMESA Competition Regulations (the 

“Regulations”) are the substantive rules 

meant  to  foster  hea l thy  bus iness 

competition by preventing restrictive 

business practices (in both public and 

private entities) as well as safeguarding the 

interests of consumers in the Common 

Market. The regulatory framework covers 

four (4) aspects; Merger Control Regulation, 

Consumer Welfare, Abuse of dominance 

and Anti-competitive Practices. COMESA 

jurisdiction is automatically triggered once 

a business transaction crosses into the 

border of another Member State, subject to 

regulations of course. 

FDI inflows increased by 3.6% from US$ 18.6 billion 

in 2016 to US$ 19.3 billion in 2017 and accounted for 

approximately 46% of Africa’s FDI inflows in 2017; 

Egypt (44.4% total) and the dominant sectors include 

Petroleum (64.6%), Services (11.4%) and 

Manufacturing (10.4%). Ethiopia (18.6% total) and the 

dominant sectors include Real estate, 

Manufacturing, and Construction dominated at 92%.  

Overall, Manufacturing, Oil and gas, Real estate, 

Construction and Financial services are the most 

attractive sectors in the Common Market. 

The Common Market accounted for 33% of all 

greenfield projects in Africa. Total number of 

greenfield projects were 219 and shared as follows; 

Egypt (24%), Kenya (23.7%), Ethiopia (11%) and 

others 41.3%

COMESA FDI Income v Africa:

COMESA FDI dominating 

countries:

COMESA FDI dominating sectors:

COMESA greenfields v Africa

Transactional review

Fig 1 (COMESA, 2018)
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Sector Performance  

COMESA focuses on the following sectors; 

Agriculture; Alcohol & Non-alcoholic 

Beverages (FMCG); Banking & Finance; 

Construction (Real estate & Infrastructure); 

Energy (Power) ;  Hospital i ty ;  ICT & 

Communications; Insurance; Mining; 

Petroleum (Oil & Gas); Pharmaceuticals 

and Transport logistics;

The target sectors for investment are 

currently Manufacturing, Petroleum (Oil & 

Gas ) ,  Construct ion  (Rea l  Es tate  & 

Infrastructure) and Banking & Finance. As 

shown below, the dominant sectors in M&A 

transactions within the first quarter of 2018 

were Petroleum, Construction and ICT, 

whilst Banking & Finance, Construction and 

Energy (power), were leading between 2013 

and 2017.
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Fig 2 – profile of merger transactions by sector;

Figs 3 & 4 – M&A deals bought & sold - 2016 & 2017 (COMESA, 2018)
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Anti-Trust M&A

90%

10%

COMESA Competition Commission has 

handled almost two hundred (200) 

mergers since inception, granting most 

unconditionally, some conditionally and 

declining or withdrawing a few. Three 

important trends worth noting in 2018/19 

M&A include the following; 

 a. Petroleum (Oil & Gas), Construction   

  (Real estate & Infrastructure) and 

  ICT, are target sectors;

 b. Multinational corporations   

  dominate the investment space 

  against indigenous firms;

 c. Conditions in acceptance generally  

  focus on regulating injustices.

Statistics have shown that the Commission 

has only investigated and decided upon 

very  few ant i - t rust  and consumer 

protection matters. One of the most 

important cases that shows the impact of 

competition regulation on cross-border 

businesses in the Common Market is the 

case concerning the Al legations of 

Misleading Adverts by Fastjet Airlines 

Limited (the “Fastjet case”). It is locus 

classicus because it covers both anti-trust 

and consumer protection.

Practical considerations for your client

The forum

Has jurisdiction over all matters within the COMESA 

Treaty, as a court of first instance and advisory body 

for the Council and Member States. It has been 

operational since 2000 in Khartoum, Sudan. It acts as 

appellate court for competition matters.

Handles all appeals from the Competition 

Commission. It is the supreme policy organ of the 

Commission. 

The Committee for Initial Determination conducts all 

investigations and makes preliminary decisions on 

all matters brought before the Commission.  

COMESA Court of Justice:

Board of Commissioners:

Competition Commission’s CID:

Institutional structure may be summarised as follows:
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The law
Anti-trust and merger cases are governed 

by the COMESA Competition Regulations, 

Competition Rules, 2004 as amended in 

2015 together with guidel ines for 

Competition and Merger Assessment. 

According to the Treaty, COMESA law is 

binding on al l  Member States and 

therefore takes precedence over domestic 

law in all competition matters, therefore 

parties cannot have recourse to domestic 

l e g i s l a t i o n  o n  C O M E S A  m a t t e r s . 

Jurisdiction is triggered once the following 

has been determined:

a. Cross-border application;

b. Threshold;

In M&A, the Regulations apply where both 

the acquiring firm and the target firm or 

either operates in two (2) or more Member 

States. The jurisdictional limit therefore is 

that there should be some minimum level 

of cross-border activity. Take note that a 

firm need not be domiciled in a jurisdiction 

to qualify for extra-territorial application, 

so long as it conducts business through; 

exports, imports, distribution channels and 

subsidiaries.

In addition, once the mergers have been 

deemed applicable in COMESA, the 

regulations create a mandatory notification 

system detailed below. A notifiable merger 

must satisfy the following thresholds:

 • The combined annual turnover or 

  value of assets (whichever is higher) of 

  the merging parties in the Common 

  Market equals or exceeds US$50 

  million and;

 • Each of at least two (2) of the merging 

  parties has annual turnover or assets 

  in the Common Market of US$10 

  million or more.

Now, if one was to file in a Member State 

such as Zimbabwe for instance, then 

Counsel should expect the national 

competition authority to apply a threshold 

of US$1.2 million (combined annual 

turnover of parties). If value exceeds US$10 

million, however, then the COMESA 

monetary jur isdict ion appl ies.  The 

thresholds would not apply where each of 

the merging parties generates two thirds or 

more of the annual turnover in one and the 

same Member State.

The procedure
The Commission should be notified within 

thirty (30) days of the parties’ decision to 

merge, failure of which attracts fines of up 

to 10% of either one or both merging 

parties’ turnover in the Common Market. 

The law is actively enforced within the 

Common Market and investors within the 
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various Member States comply. In terms of 

timelines, Counsel should expect a 

decision within four (4) months or one 

hundred and twenty (120) calendar days 

for a complex merger (phase 2) and forty-

five (45) calendar days for a phase 1. 

Aggrieved parties may appeal to the Board 

of Commissioners in terms of the 

Regulations. Further appeal lies with the 

CO M E S A  C o u r t  i n  K h a r t o u m .  T h e 

procedure is covered in the Rules of the 

Court. The Court’s decision is final and not 

appealable at national level. In fact, the 

Court’s rulings take precedence over those 

of the national courts of Member States 

and Member States may quote precedents 

from its rulings. Whilst the Court has a 

mandate to make rulings on any issue 

related to the interpretation of the Treaty, 

Counsel should take note that the 

Commission may be a faster route for 

issues of clarity. 

COMESA Competition has created a “one-

stop-shop”, hence merger notification at 

the regional office eliminates multiple filing 

in each of the competition authorities 

within the Common Market. Caution, 

however, is advised as there are certain 

Member States like Kenya that are yet to 

regularise their operations in line with the 

Treaty, hence it is advisable to confirm with 

the national competition authority if a local 

notification is still mandatory.

The cost
Filing fees have been reduced. They were 

previously set at 0.5% of parties’ combined 

turnover or assets (whichever is higher) up 

to a maximum of up to US$500,000. The 

new fees are set at 0.1% of combined 

annual turnover or assets (whichever is 

higher) up to a maximum of up to 

US$200,000. The only way to avoid the 

regional fees altogether is to attempt a 

national notification. COMESA Competition 

Rules apply to mergers that have “an 

appreciable effect on trade between Member 

States and which restrict competition in the 

common market.” The 2015 Guidelines 

clarify that where there is minimal effect on 

the local market, then there is no need for 

regional notification. Counsel must apply to 

the Commission within thirty (30) days of 

decision to merge, to be issued with a 

“Comfort Letter” to enable national 

notification and avoid the high regional 

filing fees. Counsel must expect the 

Comfort Letter within twenty-one (21) days, 

subject to any additional clarification or 

documentation. If Counsel was required to 

file national notification for a transaction in 

Egypt, Kenya and Zimbabwe for instance, 
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then they should expect fees within the 

following ranges: Egypt (US$0), Kenya (min 

U S $ 1 0 , 0 0 0 - m a x  U S $ 1 0 0 , 0 0 0 )  a n d 

Z imbabwe (min  US$10 ,000  –  max 

US$50,000). Regional filing still appears 

higher.

Concluding remarks
The Commission has come a long way in 

the provision of clarity, certainty and 

predictability of the enforcement system. 

This value proposition is still an ongoing 

concern; clearly, however, a business case 

still exists for a regional competition 

regime. Abuse of dominance is one of the 

major barriers to fair trade and a big 

obstacle for indigenous firms. A dominant 

position is defined by Article 17 of the 

Regulations as “an ability to influence 

unilaterally, price or output in the Common 

Market or any part of it”. This is when a 

company occupies such a powerful 

economic position that it dictates the 

terms of business for a certain sector in the 

Common Market. COMESA needs to step 

up its investigation and prosecution of 

cartels in the Common Market. 

COMESA Competition control is doing 

relatively well with what it has, against its 

counterpart, the EU. Resources are limited, 

however; Members States have different 

levels of development and there is need for 

more buy-in from Member States to raise 

its standards to a comparable one-stop-

shop facility. Counsel is therefore advised 

to always check the extant procedural 

arrangement between COMESA and the 

respect ive  Member  States  before 

instituting notification proceedings.
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